
June 24. 1998 

VIA FAC SIMILE & OVERNIGHT DEL IVERY 

Jennifer H Boyt 
Federal Election Commission 
999EStreei.NW 
Washington. D C 20463 

Re: MJR4749 

Dear Ms Boyt 

This letter is in response to your letter dated May 22. 1998 concerning 
a complaint filed againsi Grace Napolitano by James M Casso This oMLe 
represents Ms Napolitano, the Napolitano For Consress Cummittce and 
Yolanda Dyer, the Committee Treasurer Since the complaini essentivlly 
foruses on two issues (the value of the Committee’s headquarters and the loans 
from Ms Napolitano to the Committee). we addiess these in iurn. with each of 
the loan issues addressed separately 

Value of Campaign H e a d a i m  

The rental value for Ms Napolimo’s campaign headquarters has been 
reported as an m-lund contribution from the owner of the property Luigi 
Vtrnolr. in the amount of $250 per month Mr Casso alleges that this 
conmbution is undervalued 

The propeny is located at 12123 E Firestone Blvd m Nonvalk. 
Califonua in a neighborhood with many rundown and abandomd buildings It 
is approxunately 800 square feet and IS not filushed for commncral occupancy 
As you can we from the enclosed photographs (Attachment 1). there IS a 
concrete slab floor with no carpetmg tnstalled. the outside walls are not 
painted. the inside wmdows are not finished, the cellmg is mlssmg panels, sd 
the walls have paint splattered on them The bathmom was not usable for the 
first ten days of the Committee’s occupancy There is no parlung available for 
the office except in froat of the biiildmg 

other commercurl purposes and will require substautral remodellmg before it 
can be so used It IS his opuuon that $250 per month IS a fau estunate of the 
fair rental value If it is UI error, it is on the sde of bemg too hgh 

The owner has indicated that chis space w not suitable for office or 
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Given the above information, we submit that Mr. Vewda's h-kind ~ n ~ b u ~ i o ~  of 
rental space has been appropriately valued. 

Ms. Namlitano's Earns 

The source of the loans. Mr. Cas0 states &at if the loan m e  fnom Ms. 
Napolitano's retirement account, the retirement fund should be listed as ?he source of the loan 
on Committee statements, and that interest should be paid to the fund rather 
Napolioano. He also notes that the loans were repopted in three sqamte entries, md 
questions the source of each. 

It is correct that a loan of $ISO,oCaO came from funds derived Ms. ~ ~ ~ ~ ~ ~ ~ Q ' s  ]I 
which was in tlarn funded by proceeds from her Employee Stock Option Plan. 
were the result of stock benefits e m &  during her 22 yews as zm 
1992). This account contained approximatelgr $218,oOO on Febm 
2). At that time, she withdrew the entire amount, made a loan of $150, 
and "rolled over" the balance into another HHUl h her m e .  It is c b d y  noE a ban from &e 
IRA or the bank. Wile she will certainly pay a "ped$" for w i ~ ~ a w ~ ~  these funds 
"early," she is not obligated to restore these funds to her IRA -- once with^^^^, they are 
just like any other cash available to her. 

These funds are "personal funds" withim the meaning of 11 C 0 ~ ~ ~ . 1 ~ ~ ~ ~ 1 ) .  That 
a legal right 
a mdir;86te. 

section Qfines p e i s o d  funds to include any assets over which 
of access or control, as well as liegal or righffil title, before the 
Ms. Napolitano has always had legal access to, control over and r i g h ~ ~  title to these txds. 
She held them at all times in her m e  Pone, and she ~ Q I E  had the p w e r  to dispose of 
them. 

The remaining $30,000 in loans which were the subject of the comp 
made from personal funds. These loans were made in two increments of $1 
loan was from Ms. Napolitano's credit union account and tple other from her personal savings 
account. ]Both of these accounts included only h a  personal fipHds, p r h a d y  her retirement 
income from Ford and her per diem payments from the State of California. 

Whether the coneribution limits were violated bv use of comd6v mowm fads. 
Mr. Casso claims that t h ~  pension funds used for nhis loan were community property and that 
Ms. Napolitano violated the contribution l i i t & ~  insofar as she mil more thm her one- 
half to Iimd the loan. 

It is true that a portion of ESOPIEZA funds wete caned during MS. ~ ~ ~ ~ l ~ ~ o ' $  
marriage to Frank Napolimo. (Mr. and 
from Ford in 1992.). However, while her husband my have a 
under California law in a portion of the funds, this does 
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the funds. Ms. Napolitano still has legal ownership and the legal right to wnerol and dispose 
of the funds. They are not "jointly owned" assets within the meaning of Section 
llO.IO(b)(3). Accordingly, a portion of the funds are not required to be attributed as a 
contribution from Mr. Napolitano. (For your reference, we have enclosed as Attachment 3, 
relevant sections of the California community property laws.) 

The separate name of the account distinguishes this situation from AB 1991-10, in 
which the home and investment account were both held jointly md both spouses signatures' 
were required to encumber the assets with a bank loan. Here the funds which were the 
sources of the loans were never "jointly owned" by MIS. Napolitano md her spouse. Her 
"share" in these funds was and is 101) per cent. Her husband was not required t0 consens t~ 
the withdrawal or use of the funds. 

The two smaller loans also Came from personal accounts which have never been held 
jointly and which have been funded with Ms. Napolitimo's separate hnds which came from 
her eniployment with Ford and with the State of California. Again her husband was not 
required So consent to the withdrawal or use of the fwds. His m e  was not on ehe 
accounts, and he did not otherwise have any interest in the funds except Ms underlying 
community property interest in the portion of the funds e m 4  during the marriage. 

Accordingly, we submit that all three l o w  were made from "personal funds" witbin 
the meaning of the Commission regulation and applicable sate law, and not contribution 
limits were violated. 

Conversion of the interest rate on the loan. The loan document specifies that the loan 
bears Q.O% interest from March 16, 1998 through May 2, 1998, and a rate of 18% 
thereafter. Mr. Casso claims that this conversion is not permissible. We believe that his 
claim misconstrues the loan reporting requirements. 

Ms. Napolitano has reported the loan and the interest rate on Schedule C, and will 
continue to report this obligation, as required by the regulations. This reporting satisfies the 
intent "that debts and obligations be initially disclosed in a timely Hpaener and be 
continuously reported thereafter until extinguished. " A 0  1991-9. The prohibitions on 
"conversion" of interest rates apply when candidates retroactively attempt to charge (and 
coHect) interest on a loa0 rigiinally reported as a no-interest loan. See, e.g., AO 1991-9, 
m,; A 0  1986-45. 

Ms. Napolitano has accurately reported the terms of her loan agreement. She 
deferred interest until May 2, 198  because that was the deadline for her to re-deposio. her 
IRA funds into another qualified account and avoid payment of taxes 
was her hope that sufficient funds would be raised h t  use of her H 

the w ~ t h ~ r a w a ~ .  It 
f h d s  would be 
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unnecessary and she would be able to re-deposit those funds. In the event that she was 
unable to do so, an interest rate was included for the period after May 2. 
The Commission's regulations do not preclude these financial arrangements. 

Whether the interest rate was "comerciallv reasonable". The $150,000 ban carries 
an interest rate of 18%. The complaint alleges that this rate is not cmnmercially reasonable. 
Although high, this rate is not out of line with the rates on other unsecured loan triuasractions. 
For example, the annual percentage rate (APR) charged for credit card advances or lines Qf 
credit is currently at or over 18% for many credit companies. The APR for wecure<% 
personal loans through Wells Fargo Bank and Union Bank of California axe currently as high 
as 16.77% and 16.57%. respectively -- and neither bank would loan an unsecured mount as 
large as $150,000. In addition, the candidate is entitled to tzllce into account the high-risk 
nature of a campaign loan: in the event of an election loss, this money is virtually 
unrecoverable. 

We have not found any Commission regulations or decisions which provide stanBards 
or criteria for determining what is "comercially reasonable" in this context.' In the 
absence of guidance from the Commission on this issue though regulations or advisory 
opinions, we submit that the interest rates here are certainly within the broad limits of that 
term. 

We hope that the above infomation is responsive to the Commission's concerns in 
this matter. If you need anything additional, please contact me. 

Very truly yours, 

OLSON, WAGE 
WAlFEROI & FI P' 

DIANE M. F I S H b U W  

DMF:dar 
Encls. 
9J07(rdRfSFONSE FEC 

~~~~~ 

Although A 0  1986-45 indicates that 9% is commercially reasonable, and A 0  1991-9 
implicitly makes the same determination as to an 1 I % rate, rieither opinion discusses the 
basis upon which these conclusions were reached. 
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rcluiive % !a property's st3tus. 
red in joint tenancy or in scle 
puns:s may be sliown to be 

J according to panics' intention, 
rzrcsjntnt. E iompsn  Y Boyd 
55, 32 GI Rptr 513. 
ween SpolSs lilat propcrty be 
I is enough to convert cliarzct;r 
ion in sense of performance is 
Ikerg Y GoldbrrC (1563) 217 
Lptr 93. 
:?:rty to husb;nd and wife as 
ys st;11utcw presumption that 
lily even though considcrctiozl 
.cis% of community funds or 
i 3 t  crGtC*r tenancy in which 
asci wife arc sepamre property. 
<s of propciiy held by hub2nd 
zsncy, cbsmt contmy asrce- 
ST cf propcrty from which they 
nption of husband's and o,ifirc's 
6?rn of conveyanre to tkem 
&&IY by shor&s source of 
-:propf?s. though sozrce is 

dong witti dl orher evi- 
a t &  @mi presumption 

& ' to husbaod md wire may 
I cr&ib!c a rd  relevant evi- 

.. .fcntien, uudcrstmdinng or 
(IS65) 242 cA2d 396, 51 

3?+&y arising from f ~ m  

cd by huband and wife 
y. the undividcd cnc+aif 

d wZe w e e  the ssparate 
$ ~ ~ ~ V s c u ~ ~ Y ( 1 9 6 7 ) 2 5 5  ~ CA2d 

veycd to s p o u ~  2'. joint 
tie! ths interestr, of iiusDand 
operty, but evidcccc of con- 
f of thc spouses is adrnissi- 

:n Ixwmes onc ai  f x t .  Fry v 
!48. S5 CaI Rptr 742. 

.. i. 
1; 

?a 
rani conveyance of rwl prop  

wife is thst of tenancy in 
jnmzd tlut ilitcrai of mi' is 
P thnr ofhusb-sd is cornmu- 
' Phillips (1930) 9 C2d 239, 

4. &ziili?lirj Pmprty 
2:nt wdcr wl;lch husband and wife 
conclusivc 3s IO propcriy's statu6. 
quised in joint ~ F I I ~ R C Y  or in sole 

community propcity rccording IO partid intention, 
undcrstanding or ;qwcrr?cnt. Thompson v I?oyd 
(19639 217 CA2d 365. 32 Cdi Rptr 513. 

Common understanding of husband nnd wik .as to 
whether their home is their caiiimunity prwW'tY 
dsspite designation of t h c m s d v ~  joint renznts in 
deed by which lhcy were srmld property is not 
required 10 be in any pariiculnr words or b: at- 
tended with m y  p3rticulx famalily. Hutchinson V 
Hutchinson (1963) 223 CAZd 494. 36 Gz1 Rpir 63. 

11 is matter of scmmon knowledge that in this 
smte cortlniunity prcpeny is commonly placed in 
joint tellancy to avoid tbc eipznre of probatc or for 
other motivcn. loh;inrm v Pc!ton (1970) 8 CA3d 
625, 07 Cal Rptr 794. 

1 nor 9 682 sttcmpts to define the 
her of the spouses in the community 

Form O f '  
Ildd 

v s t z \ m  ( m a )  204 c 546. 269 2nd P;O 
;f EpOllses may be shown to te p 439. 

A community estate and a joint tennncy cannot 
at :lis same time in the s.nz prorefly. Sitzrell 

sibercll (1932) 214 C 767. 7 P2d 1003: Young v 
young (1932) 126 CA 305, 14 F2d 5EO; Gwin v 
cyrlp  (1930) 25 CAZd IO, 7b ?&I 160; Tomaier 8, 

7Uin;iicr (J944) 23 C2d 755, 145 PZd.905; Sandrini 
Ambrasetti (1952) 1 I 1  CA2d 439;'244 P2d 7-12; 

Trimblc Y CoIJmm (1952) 114 C N d  615, 251 P2d 
81; Schindler v Schindler (19%;) 125 CA2d 597, 272 
p2d 565. 
prcixny can be communiry propew bcx~rltlse of its 
origin and intention of s p u s ~ ,  iikough tecaidcd 08 

held ill joint tenancy. Silverstein V Siherslein (1946) 
76 CX2d 872, 174 I3d 485. 
w h m  zepmte and community prcperty arc so 

;.> 

C r ~ j  Refeaecce3: 
Interests in properly: CC 46 678 e l  seq. 
Nature of palmer's right in spcifi8c parinerstrip property: Corp C 3 15025. 
Right to mnke tatanent3t-y disposition of community properly: Prob C $3 21, 201. 
Succession to community piopefly: Prob C §fi 201 et seq. 

F0;brtns: 

Proofof Facts: 

Am Jur Pi JL Pr F o m  (Rev ed) Community Propcity Forms 1 et seq. 

Proof of SUEUS of property 3s szpamie), Proof No. 2 (prcof or change of st:rtus of 
property. 3 Am Sur Proof of Facts, Conamlmicy Prop~rly, Proof Fro. 
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I 
I any benefit dcrivcd therefrom ' ma, In re (1960) lG9 C A M  

,! NXd§ 

I 3. 
! { 0r.d Contrci =der Forcsr 

it. Exisling nnd equ.4 interest 
~perly, akhoush managrrncnt 1 .  IS in the husbmd. Em:; of 
35) 4 C2d 312. 49 P2d 279. 

'9 i i t ! ~ .  power of husband over 
1 ~ ~ 1 s t ~  until entry of f i n d  de- 
,i .!d (1954) 43 Czd 71, 271 TZd 
4 

1 ,! 

4 

rime of p d c s ,  rcuias con:. 
n q ~ a e n t  of comniunity per- 
et only IO resiridion t b t  hc 

psny without wife's 
d1 &tale (1963) 182 

n mumgcs.rnt and 
ty  is vat& by this 
is fquent iy  nnalo@cd 
or fiducizry; 6dociai-y 

ercilnc their pcriom;clce by 
yFFsier or I% rigorous thm 
'T.S partncm. V& v h n l i  of 

29, 15 GI Rpl3 71. 364 

Act (38 USC g 601) 
.vision contzinc-d in 38 USC 
s such p-ynents from clGnis 

cqui&b!e proc:!sr whatever ei- 
rei$ by bcrrdicury. VJissricr 
US 665,94 L Ed 424,70 S Ct 
.9. 201 P2d 637. 
tmnsfer of community prop  

r2nt but instad ufcxercidn~ 
signature, she, with advice of 
I consent to "all of 11:e terms 
ru51 aycmiriil jnvolvlng such 

FaIICd voluntarily with her 
:hts in community property DJ 

mfer, nnd slir s u c u ~ & x i  to a 
::st in Such properly subject 
d v Bank of Amcriu (1954) 

roperty by husbnnd without 

3tr~c!lrnenr, levy UT s.2izurc by 

1:usbvld xnnd sde as 10 chamcrer oftheir pmpede; 
which stocd in their i n m ~  in n uertain ye% some 
twcaty-six y m  dtcr their mmicge, the+ om1 
a g r m e n t  to m&c mutual wills and their n>u:ual 
k i l l s  of that year evidaiced mdmmding t b l  they 
woi?ld Ire31 the whole as property in which their 
intLmts o'eic "premt. cxktizig z ~ d  epd hiemis 
under the manognucnt and contml OF 6he hns- 
bsd," i.e., comniunity property. Brewer v Si,mpson 
(1960) 53 C2d 561,2 6.3 Rppv 609, 349 E d  289. 
T h e  we of the husimd's entire income s the hsis 
for computing hi liability in m 3cti33 by B county 
M recuup welfare hxnc5is pajd lo bk jndigcnt p r -  
ent, s provided in VJe!f& lnst Ccde. 5 12101. d m  
no1 dicpiive his wife of x vested prowrtj risht nor 
deny hsr e q d  protmlion of the laws, and lirnce 
the statute is not i n v d d  on t h m  grounds, 'thougb 
neither spouse is rerponsible for thc sugpofl of the 
i n d i p t  parents of the other spnwc, znd though 3 
wife, under the community properly provisions of 
Civ Code. 8 16ln. is vested with or!e-half interat in 

6 4 a  

wifc ent may be Set s i d e  in its entirety by 
d~rinp,  huskmind's lifetime md z to one hdf  

&sr his dwth. M&iros v CotQ (1955) 130 6 X Z d  
740.219 P2d 814. 
under nfitional service lifc insurarrct Ijoiicy. imsured 
is fully protcctcd and ~~ssursd by f r d e d  !avi that 
pr-ds of his policy wit! h paid to hensiiciwy of 
his choice. a d  bencficirrry is l i l re rk  prokcled in 
r&ving and retaining Tach p3wcd!3 fi5m claims 
b s e d  either on communit.] property has or priirci- 
,,!e. or on origin cf source ,e[ fund3 ~ c d  to pay 
policy premiums. A& Es;mk'.(i9%) 50 a d  794, 
329 P2d 903. 
whotevtr may havc btcrr former undsrsbniling of 

her hu; m-ning% &mcda Y Ab& (1968) 
268 CA2d 424, 73 Cd Rptr 926. 
ne in r,ov codc, g 21210, ciV a&, 
$5 1613 and 172, confimis the !e~i.lntive iirtcnt that 
Gor C o l z ,  21210, would secure the kioird of 
Administra?icii. Public Employeee' R&znmrt &IT- 
tem from doublc liabi!ity for claims enminntirK4 koroin 
community Cropeny interests: moreover, the immu. 
nity confend is conditional. x d  wherc CI>c h % r d  
pay: a mcmb3 ofthe system after recrivirtg wri;tfn 
ncticc of I n  dversc cl& by the rnmikr's spouse, 
the bcmi remains subject fo dou& Uxbiljty. Piiill- 
ipson v Eoxd of Administration (1970) 3 C3d 32, 
89 Cal Rptr 61. 473 P2d 765. 

5. ;P3osc&!re 
Where tbers tvm evidcnci t h s  husband. dvriirg 
prrdsncy of divorcc  OR, went PO c a k t  rent a: 
his building later awarded to his *.de by interlocu- 
tory dzcrec, it wxs no: error for courl to refwe, in 
Zcticii fos ;Jsiult m d  bnaezy, instmetion from 
which it might bc inferred (ha: when htisbmd was 
collecting rent be was trcspmier subjeci Bo rcnloval 
from premiss  by f i m .  Moniimp v W d w  (1962) 
202 CA2d 317, 20 551 Rplr 791. 
In divorcc action in Foreign state on constructive 
service, couri there. vrhi!e having autl~aAty to ndju. 
diwlc stztus of person residing in 1bxA &Ee. dots 
not havc authority to xijudicatc vested property 
rights of abr;-nl spouse, swh os his or I r a  intercs? 
in community propcny of marriuge, where Libwit 
spouse does not resid= in such state, do= not sppe3r 
in such action, arid is no! served wichiri srrcl~ suit. 
Carmichar! v Grmichnel(i963) 216 CA2d 674. 31 
551 Rptr 514. 

8 752. Intereat of spo@Se.s ia separsit.2 Fr0ph-Q 
Except as otherwise provided by statute, neither husband nor wife has 
any interest in the separate property of the other. 
Enxted Slats 1992 ch 162 8 10 (AB 26SO), oprative JanuAq 1. 1994. 

Historiai Deriv3tiaaa: 
(a) Former CC 5 157, a amended 513:s 1957 ch 2145 5 1 p 3802. 
(b) Former CC 5 5IO2, as added %:its 1969 ch 1608 5 8 p 3337, amer~icd Slats 1969 ch 1609 
3 22 p 3357, Stats 1973 ch 987 5 3, Stats 1979 ch 795 5 4, Slats 1952 cli 497 6 21, 9tEs 1983 
ch 192 5 1, ch 234 5 2.5. 
(c) Field's Draft MY CC Cj 78. 

IAFI Revision C~r~mks ion  Cmmeabj: 
199%- Section 752 continues the first part of former Civil Ccde Section 510213) 

without substantive change. "Except ns otherwise provided by staiule" has been 
substituted for "Iejxcept as provided in this section.'" Sec also Sections 130 W p a -  
sate property" defined in Sation 760 e? seg~), 754 (limitation on disposition ofsep. 
aratc prwpcrly resideme if notice on" pendency of prowrding recorded); Code Civ. 
Proc. $9 370 (right of marrid person to sue wiihoui spouse being joined as a parvy), 
371 (right of married person to defend suit for spouse's right). 

6310s~ Rcferccces: 
Exclusion of spouse from other's dwelling: Fam C 8 753. 
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CHAPTER 2 

Separate Property 

Section 
770. 
771. 
172. 

Separate property of mai&d person 
Earroigs and aaunnulatiom while living separate and apmt 
l k n i n p  and accumulations after judgment of l q a l  separation 

0 7784. sqmte property of mmied pewhe 
(a) Separate property of a married person includes all of the foU~saling: 
(1) All prop~ty  owned by the penora before marriage. 
(2) AJI property a c q ~ i r d  by &he person after marriage by gift, bequest, 
devise, ~r descent. 
(3) The rents, issues, and profits of the property described in this 
section. 
(b) A married person may, without the consent of the ~ ; H S Q ~ ' S  spouse, 
convey the person's separate pu9perty. 
Enacled Stals I992 CII 162 Q 10 (AB 2650), operative Janwry 1, I994 
Historid Derivation: 
(a) Fornier CC $8 162, 163. 
(b) Former eC $5 5107, 5108, tis added Staes 1969 ch I608 + X 
(c) Stats 1850 ch 103 9 1. 
(d) Coast 1849 Art XI 3 14. 

Revision rCummissinn Qiamenos: 
1993- Section 770 restates former Civil Ctde Seytions 5107 and 5108 without 

substantive change. The two former sections (which separately stated lhc same d e .  
one in relation to a wife and the other 10 a husband) have ken  comb%wd and made 
gender-neutral. For specis1 definitions of separate propeaty in orhcr cuntfxts, see 
Sections 2502 (division of property), 3515 (suppun). See 31%) Cal. Const. AK~.  1, 
9' 21 (separzte proprtty). 

Cros References: 
Conimunity propeny: CC g 687. 
T ~ ~ S f e r S  generally: cc gg 1039 et s q .  
Separate properly: Const Art I $21. 
Dispasition of separate prope~y by will: Prub C 9 20. 
Succession to comsnaanity property: Frob C 55 1 0  et seq. 
Succession to separate property: C 35 220 et c q .  
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u.710). this PIG- 
e chsrncter of 
I fmni Married 
magemenr. and 

OS 851-853. the 

WIfS ~ ~ P Y t n a ,  
uacterizntion of 
rwritnl ,progcrty 
of spec& prop- 

egreementrr F d  

I rj 852 

For background on former Civ. Cde 8 5110.710, see Recommendorion Re!aSing lo 
Marital hopeng, Presumptions arid Transrnuurtions. 17 Cal. E. Revisioih Cbomm'n 
Reports 205 (1984); 13 a. L. Revision & m ' n  Reports 67 (1986). 

cxm RefbTnoPs: 
Restrictions on sale. lase. or transfer of fireanns: Pen C $ 12070. 
Exceptions to application of provisions respecting licenses to sell firarms: Pen C 

8 12078. 
G M a k d  Relemw: L -8 

Witkin Summary (9th ed) 6ommunity Property &! 14, 127 
CA F d y  Law Service 8 1521. 
hliler 6r Stam, cnl Real Estate 2d $1233.  

Conative and i t e ~ p 0 u . d  tmnsfens of community property in California: Wwe we 
Low Reviw Anisles 

are (or should be) after F&cDodd. 23 Pncinc kB 361. 

Q 851. ~~~a~~~~ ~ W ~ - W S  iatvs apBpiy 
A armsmutation is subjw% to the laws govemhg fraudukait transfers. 
Enacted StnB 1992 cb 162 5 10 (AB 26503, operative January 1, 1994. 

~~~~~ DePira&a: 
Former CC 8 5110.720, zs added §tats 1984 ch 1733 8 2. 

Haw R08MO8 cQi2m&i?dan cornen& 
193- Section 851 continrra fomer Civil W e  Section 5110.720 \vithout change. 

When enacted in 1984 (as Former Civil Code Section 5110.720), this provision 
codified case law. 0. Bailey v. Leeper, 142 Cal. App. 2d 460,298 P.2d 684 (19%) 
(transfer of property from husband to wife); Frankcl v. Boyd, 106 Cd. 608, 614, 
39 E'. 939,941 (1895) (dictum); Wikes v. Smith, 465 F.2d 1142 (:$72) (&aplhmgl- 
cy). See also Civ. Code 5 3439 et wq. (general law regarding fraudulent tmnsfers). 

For baskground on former Civ. Code 5 51 10.720, see Recommendation Wetacing lo 
Marital Pmpsnv P ~ ~ n r p ~ i o n s  and Transn~u~atio~~s, 17 CaJ. L. Revision Plomm'n 
Repons 205 (1984h 18 Cal. L. Revision Cornm'n Reports 68 (1986). 

Cross Refcrecm: 

ColJaateral References: 
Fncdulent instrurnena and transkrs: CC $5 3439 et seq 

Witkin Summary (9th ed) Community Roperty @ 126-128 
Cal Family L a w  Service 3 1244. 
Miller & Starr, Cal Real Eslate 2d 5 1233.  

Donative and interspousal transfers of community property in California: Where we 
Law Review Artidex 

are (os should be) after MacDonald. 23 Pacific LJ 361. 

8 85%. Fclrm of ~~~~~~~~~ 

(a) &i transmutation of real or personal property is not valid unless 
made in writing by an express declaration that is mde, joined in, 
consented to, or accepted by the spouse whose interest in the property 
is adversely a c t e d .  
(b) A transmutation of real p~operty is not effective as ED third partks 
without notice thereof udms recorded. 
(c) This section does not apply 'to a g8t between the syow~es Q~~~~~~~~ 
wearing apparel, jewe$ry, or other tangible articles of a persoad mtwe 
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that is used solely OF principdlly by the spowe t~ whom the gift k made 
and that is not substantial in value t d h g  into account the circum- 
stances OF the m2miage. 
(d) Nothing in this swtion &e& the law governing characterization of 
property in which separate property and community property are 
commingled or otherwise c~mbined. 
(e) This section dties not apply to or &est a transmutation of property 
made before January 1, 1985, and the law thzt wotald otherwise be 
applicable to that transmutation shall cowtinrue to appiy. 
Enacted Stats 1992 ch 162 3 10 (AB 2650), operative Jmnuas), I ,  1994. 
tlistorlml Derivation: 
Farrcer CC Cj 5110.730,as added Sta'ts 1984 ch 173: 9 3. 

Law Resioa Go-oa &menhS: 
IB3- %don 852 wmtinues fomer Civil Code Section 5110.730 without change. 

Sg also %ction 700 (real property includes lenze$o!d interests in real property). 
Section 852 impose3 fom&dsities on inmspoud am%mutation$ for the purpose of 
increasing certainty in the dezermimtion whether a Owmutotion has in fact 
occuned. Section 852 indm clear that the ordmmj mka and formalities appkable 
to real property transfen 3pp'Jj &o to transsnutatiom of real prape?&y kFween the 
spouses. See Civ. eode  $9 1091, 1624 (statute of frmd~), 1213-1217 (egecect of re- 
cording). When enacted in $984 (as former Civil Code %tion 51 10.730), this pro- 
vision overmled w e  law. See, e.g.. Woods v. b ~ e y  First Nat'l &nk, 46 &I. 2d 
697,701,299 P.2d 657,659 (1956). 11 also ovemaltd pxior law ahat permitted oral 
tmsmutation of persond property; however, transmutation by gift of certain 
personal property was recognized. 

For background on fomer GI. &e 8 51 10.7?0, ~ e c  Recommendation Relaring Io 
Murid Bope~y  plerr,mpfioirs and ~r~Jn~mu6aorion.% 17 Cal. L. Revision Coomm'n 
Reports 205 (1984k 18 Ca1. L. Revision Comm'n Reports (58 (1986). 

chsd Ea&erenc&S: 
E k t  of written joinder or written consent to nonprobatc trdnsfcr of property on 

InappliCabiIity to spouse's written consent for nonpmbate transfer of community 
transmutation of property: Fam C 8 853. 
property on death that wishes this section: Prab C 4 5022. 

Witkin Summary (9th ed) Community Property fjlj 109, 126-120. 

Miller & Starr, ci\l Real Estate 2d 3s 12:33. 12:45. 

What's in a name: A critical look 3% California's system of chamcteiklng marital 

Marriage: Until profits do us part. 15 Family L News No. 3 p 1. 
Donative and interspousal transfen of community property in Glifontia: Where we 

Cullate-eal References: 

Cal Family Eaw Sen'icc $5 1234, 1244, 15:30. 

Law Review Articles' 

prupcrty. 26 Cal Westem ER 1. 

are (or should be) after MacDonald. 23 Pacific IJ 361. 

N o m  OF DEasHdSNS 
Derkiom under Former CC § 5110.7340: 

Parties io an action to determine whether the hus- 
band of n dec-4 wife is required YO pay io her 
estnlt onc-half the ne1 proceeds of the d e  of real 
property aficr the death of thc wife ure not b u n d  
by the writing rcquiremenl of Civ. code. 9 51 10.730 
(transmutation of property after 1905 must be in 

writing), for any ilgrefnenl oe understanding made 
bcfore 1385. Retroactive application of 6 5110.730 
would Eontrwxx due prarss tiubstnntially afkecl- 
ing a vetod property right. Hwmver. if the trial 
court finds that the paflies did not n p  on a trans- 
mutation before Decembcr 31. 1984. the require- 
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ner. in that he cam101 obtain an nnf& dvnratnge 
from the tmt pkml in him as D result of the nmt- 
i d  relationship, his duw not to dutsin an unf& 
advantage over his Wifz dces not toquire hEm to be 
as prudent ss a trustee or to keep coolglete and 
accurate racrds oi income reczived and dishussed. 
Williams v Wi l l ins  (1971) 14 CA3d 580, 92 Cal 
Rptr 385. 
T h e  trial cow erred in susta id~~g  n wife’s dmur -  
rer to her hushd’s  complaint &e had 
&en a d  mal a substantial 5 u m  in ComwiPy 
funds, was in exdusivc p m s i o n  thereof, and hnd 
r e fed  to r e p y  it on the bwbscd’s dcn;;onb Under 
Civ. Code, 85125. n h&md g e n d y  has the 
macnpzent M$ control of the cornunity pn- 
sonnl propay. with & &ohm power ofd:i@- 
don. olha chen tatnmcnrpry. ay he #Is5 of $i4 sep- 
arate estatc, and he h Q cou% of d o n  ag&t his 
wife for an invesion mid viohtion of such right with 
olteodmt appropriate mds. b%iMX II ivicox 
(1971) 21 CAM 457, sa a ~ p i r  319. 
The provision of Civ. We, 8 S l S ,  that a hmband 
mny not m3Le Q &I of commr?nity Perc0;inl pmp- 
eny or dkparc ofit Nithoui vdl?abEable~a?sidtrrttion, 
dws not place the hwbacd in the prtsitiou of‘ a fi- 
ducinry. thereby requiring chat any t d e r ,  d e  or 
disposition af wmmuaity p r o p l y  mwf be for an 
“adequate d d r n t i o n ”  s u b s ~ ~ y  qd in 
value. measured in tehms of money. to the, value of 
the propuly. In oegotisting a pm@y seitlcment 
with his wife with raped to community propsty, 
I! husband hss the du t i s  of n frduciuy. but exten- 
sion of the ‘Yiduciary duty” concept lo Situation3 
other than property Wllements with the wife would 
hamper the exercise of the husband‘s business ini- 
tktivc. prejudia the riots of those who deal with 
him, md generally hinder commercial lranss&ons. 
Bmk of Cal. v C0nno:ly (1973) 36 CA3d 350. 11 I 
Cd Rptr 4fS. 

&Ol 
4. 1975 t b ~ U d l ! l @ n C  Qd MWQe3l??S Wd 6 h l -  

. .  .. 
1975 amendments to Civ. Code. 55 5125, an8 5127. 3d 105:. 202 &I R p l ~  116. 

dies for bra& of fidgbcibghpr danty beheen s 
(a) A spouse has a claim against the other S ~ Q U S ~  for a breach of the 
fiduciary duty imposed by Section 1 BOO 0r 1102 that results in impair- 
ment to the claimant s owe’s present undivided one-half interest. in the 

a pattern or series of transactions, which transaction OB transactions 
have caused or will cause a detrimental impact to the claimant §pQUSe’s 
undivided one-half interest in the community estate. 
(b) A court may order an accounting of the property and cibiigations 
of the parties to a marxiage and may determine the aights of ownership 
in, the beneficial enjoyment of, or access to, ~ommunity ps0pertp, and 
the classificatioii of all  property of the pafiies to a marriage. 
(c) A court may order that the name of a spouse slaaIR be added to 
community property held in the name of the other spouse alone or that 
the title of community property held in s0me other title form shell be 

community estate, inc I! uding, but nOt limited ta, a single transaction or 
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deleting Fomer provisions giving the husband man. 
ogment .and control of community pcmnal wid 
r e d  proprty. specifically made retroactive to indi- 
cate that the husband no longer has mmgment 
and control of the community property, do not 
opemu retroactively to support the a=,sertion that a 
husband is not in a fiduciary rfhcionship with his 
wife 3nd. therefore, to validate n marital settlement 
agrmnent made prior to dcctive date of the 
amendments. as to which breach offhe fiduciiq re- 
lationship is assrerted. The extent of retroaclivity of 
the sections b limited to spsific provisions dealing 
with their retroactivity, especially in light of other 
ntnluiorq. and code provisions limiting retroactive 
application. Coffin. En re (1976) 63 CA3d 139, 133 
Gd Rptr 583. 
Support obligations b w d  upon commnnity om- 
in@ are caolmunily oblignrions, and it is no0 an 
abuse of the pwer OF w i a g m e n l  and control to 
use community t u d s  to diseftorge such obJi$otions. 
Thu3, in interlocutory judgmcnt of dilution. the 
trid witfl end in ordering the h w b d  to reim- 
bum the community for onc-half of the support 
payments made to his fint wife from community 
funds, even though his s m d  Wife hnd not eon- 
mtcd to the payments. No separate fun& had ken 
avaii$b!e lo the hwbmd during the ma&& 
Smaltz, In re (3978) 82 CA3d 5511, 147 Cal Rptr 
154. 
By nniendmnts to Civ. M e .  $4 5125 and 5127, 
effactivc January I ,  1975, spouses no loneex have 3 
fiduciary duty to e2ch other: however. they do have 
a duty to deal in Eoad faith with re@ lo the 
management and conm~I of community prowfly. 
This reqcrrcs the disclosure of all wmmunity assets. 
hut not their valuation, unless fxtors atfaKing the 
valuation are pfculiwly within the knowiedge or 
one s p o w  and ra.onable inqsiry and discovery by 
the other spme would rail to disclose them. In re 
Manisae of Stevenot (1984. 1st Dist) 154 Cal ADD 
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reformed to reffect its community character, except with respect to aisy 
of the following: 
(1) h partnership interest held by the other spouse as a generat partner. 
(2) An interest ixi a professional corporation or professional a3sociatiom. 
(3) An asset of an unincorporated business if the other spouse is the 
only spouse involved in operating and managing the business. 
(4) Any other pr~yPerty, if the revision would adversely arect the rights 
of a third person. 
(d)(l) Except as provided in paragraph (21, any action under subdivi- 

be commenced within three years of tbe date a ~~~~~~0~~~ 
spowe had actual howslledge that the transaction or event for which 
Ehe remedy is behg sought owumd. 
(2) h action may be comenceol under this section upon the of 
a spouse or 1@ conjpan~tion with an action for legal Stp3P23tkm, dissob 
eion of marriage, or nullity ~ i t h o ~ t  regard to the time ~~~~~~~~~s set 
forth in parapph (t). 
(3) The defense of 13ches may be raked in any action brought under 
this section. 
(4) Except as to actions authorized by paragraph (21, remedies under 
subdivision (a) apply only to transactions or events occasrrlng on or af- 
ter July 1, 1987. 
(e) In m y  trnnsaction affecting community property in which the 
consent of both spouses is required, the court may, upon the motion of 
a spouse, dispense with the requirement of the other spouse’s consent 
if both of the following requirements are rnek 
(1) The proposed transaction is in the best interest of the community. 
(2) Consent has been arbitrarily refused or cannot be obtained due to 
the physical incapacity, meatal incapacity, or probffiged absence of the 
nonconsenting spouse. 
(f) Any action may be brought under this section without filing an 
action for d i s s o ~ ~ ~ ~ ~ ~  of mamiage, legal separation, or ~~~~~~y~ or miby 
be brought in conjunction with ?he action or upon the death of a spouse. 
(6) Remedies for breach of the fiduciary duty by one spouse as set ouk 
in Section 721 shall include, but not be limited to, aw award to the 
other spouse of SO percent, or an amount equal to 50 percent, of any 
asset undisclosed or transferred in breach of the fiduciary duty plus 
attorney’s fees and court costs. HQWeVm, in no event shall interest be 
assessed on the managing spouse. 
(R) Remedies for the breach of the fiduciary duty by one spouse when 
the breach falls within the ambit of Section 3294 of the Civil Code shtzlji 
include, but not be h ~ & e d  to, aa award to the other spouse Of 
percent, or an amount equal to 100 percent, of any m e t  undisclosed 
or transferred in breach of the fiduciary duty. 
Enacted Stats 199.2 ch 162 ?j 20 (AB 2650), operative January 1, 1994. 

341 



Nlstodd Dedvntion: 
Former CC 5 512S.1, as added Stab 1486 ch IC91 5 2, amended Stats 1991 ch 1026 4 4. !;. 

h w  Revision Gxw&ion Cammen& t 

:< 
,$ 

*. 

1 IW- Section 1151 continues former Civil Code Section 5125.1 without change, 

h B  bcen substituted for :‘ccmPnunity interest” in subdivision (a) for internal CQR- 
sistency. TbGe we technical, nonsubsmtive changes. See Section 63 (“ccrrmnunity 

j 

t- 
except that (1) section rdmmcm h v e  twen adjusted and (2) “community estate“’ 

estate” defined) 82 C a m e n t .  Sec &Q Rob. Gode @ 3057 @rotection of rights of 
spouse who lac& le a1 capacity), 3101 (praceediiag for court order to authorize 
particular t m c t i o 3 .  

! 

crw& Referenw 
Action for spou$e’s refusal to sign elertion of dimbility and death benefit document 

wider State Teachers’ Retirement System: Ed C 9 22253.5. 
CQbtml R e p w c u :  

Witkin Summmy (9th ai) Coommu5ity Property $9 108, 159, 110. 
Spse’s  claim ag&% other s p o w  for breach of duties with respect to community 

pmptroy and right a0 M mmunting. &I Fan I. Sew Nmsasolert Vd9,  No. 5 (April, 

M&ig Statutory Dadins: Speclaljwd Litigation and Transaction Deadlines. @EB 
Action Guide, Summer 9991. 

198-1). 

N Q T S  OF HBECISXBDNS 
Derision under Former CC p SI25 I :  

Civ.  code, 5 5125.1, SUM. (e). aliows Uiz courl, in 
certlin irritsoces, lo d ~ w e  with !he requirement 
of the U I I I ~ U I ~  ofboth s p o w  rcgsdhg tmnraclion 
&sling community property. Thii provision is for 

5 8102. ~~~~~~~~~ Fi@.d COSs&O8 Of ~~~~~~~~ E&?d pKOp(t!P$r 

the benefit of the panics to the marital community 
and not fos the bendit of a patty‘s attorneys. 
Drocger v Pricdrnm. Sloan B Ross (1991) 54 GI 
36 26, 283 Cal Rptr 584, 512 P2d 931. 

(a) Except as provided in Sections 761 and 1103, either spouse bas the 
management and control of the community real pr~perty, whether 
acquired prior to or OR or after Janwaq I,  1975, but both S ~ O M S ~ ,  ei- 
ther pe~onailily QT by a duly authorized agent, must join in executing 
any instrument by which that csmmunity real properky or any interest 
therein is leased for a longer period than one year, or is sold, conveyed, 
or encumbered. 
@) Nothing in this section shall be construed to apply to a lease, 
mortgage, conveyance, or transfer of real property or of any interest in 
real property between husband and wife. 
(c) Motwithstanding subdivision @I: 
(1) The sole lease, contract, mortgage, or deed of the Barnsband, holdirig 
the record title lo conmmunity real property, to a lessee, purchaser, or 
encumbrancer, in gmd faith without k ~ o ~ ~ ~ e ~ ~ ~  of the marriage rela- 
tion, shall be presunid to be valid if executed prior to January 1, 3975. 
(2) The sole lease, contract, mortgage, or deed of either spouse, holding 

encumbrancer, in g o d  faith without knowledge of the marriage rela- 
the record title t0 communiey rea8 p r ~ p ~ e y  to a lessee, pureha,, @er, or 
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ONS 

tts 1991 ch 1026 § 4. 

25.1 without change. 
) “community estate” 
1 (a) for internal con- 
:tion 63 (“community 
pmtection Of rights Of 
&-$ oxdcr to authorize 

;T.’ i 
IJQ, 
wpect to community 
at Vol 1, No. 5 (April, 

-.“ . s.. ~.. _. . ,, 
6;; 
m h  io the rnxital cornmuni(y 
%&I of n party’s niiorneys. 
&:.$!om & Ross (1991) 54 &I 
f:584. 812 P2d 931. 
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lust join in executing 
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to apply to a lease, 
y or of any interest in 

’the husband, holding 
3 lessee, purchaser, OS 
of the marriage rela- 

!or to January I ,  1375. 
either spouse, holding 

a lessee, purchaser, or 
; of the marriage rela- 

&%ed Stat3 1792 ch 162 9 10 (Aa 2650), operative 4anuay 1, 1994. Amended Stats 1993 ch 
219 $101 (AB 1500). 

l a w  R&oa aBtm&&ion a m e n @ :  
199% Section 1102 coniinuss former Civil Co6e Section 5127 without sukmmtive 

change. The section has been divided into subdivisions .wd some minor, nornub- 
staotive wOr&ng c h g a  hnve ken made, swh zs changing “‘situate” to “sifuat- 
ed“ in subdivision (d). In subdivision (e), the phrase “ p r m d h g  for dkaolution of 
marriage, nullity of maPriajge, or legal separation of I L ~  partics” has ken substi- 
tuted for “action under ala part,”’ which referred 10 the foamer Family fLslv, Act 
(Toma Part 5 (commencing with former Section 4040) of Division 4 of t:ie Civil 
cad:). 

crass Ref& - *n’ccpI: 

**Red prugerty”: CC g 14. 
connmunity property: CC Q 687. 
Mode Of trztsfer of& pmperQ: CC 55 1091 et seq. 
Effect Qf tmmfer of r d  prupem: CC $g 1 1 0 4  et seq. 
ElTct of recording OT failure to record: CC $5 1213 et seq. 
We or mortgage of red property by married penon as felony when: spapouse must 

Pos%%ion and ccnleol of community property where wire d i e  inte;tale: Prob C 
assent to transnction: Pen C 534. 

fi m 7  ..--. 
Substitute for joinder or consent as to tranmction where spouse lack legal cnpacky: 

Rob C 66 3070 et s a .  
ApplkaCio~‘to maznrr OS joinder or consent to transaction: h o b  C $ 3073. 

Witkm P a d w e  (3d ed) Actions 5 341, &tack on Judgment in Trial CQUS~ 5 ZKO, 
c ¶ b t 4  R&e:enm: 

Pladina 5 149. 
Witkica’n S& (9th ed) Community Property 58 105. If?&, lQ8, 110-182, 123. 124, 

129. 130. 133. Torts S 632. 
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